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Court of Appeals. 


Strate or New York. 
[March Term, 1854.] 


Betore GARDINER. Chief Judge, and Judges RUGGLES, JOHNSON, DENIO, W. F. 
ALLEN, EDWARDS, PARKER and SELDEN. 


Drusitita Lewis, Respondent, against Isaac Surru, Appellant. 


WIDOW’S DOWER—ELECTION—PARTIES TO SUIT FOR THE FORECLOSURE OF 
MORTGAGE—EFFECT OF MASTER’S DEED. 


A devise of all the real and personal estate of the testator to his wife for life, with power 
to his executors to sell oul dispose of his real estate, and to lodge the proceeds with his 
wife (whom he appointed executrix) for use during her life, is not a devise in lieu of 
dower, nor sufficient to put the widow to her election; but she is entitled to the devise 
and also dower, the devise being deemed to pass only her husband’s interest in the 
real estate, subject to her claim for j eco it would have passed no greater estate 
had the husband expressly directed his executor to have sold his real estate. 

It seems, however, that if the husband by his will had directed the executrix to convey a 
title free from all incumbrances, it would present a plain case of repugnanee, and she 
would have been put to her election. 

A party claiming dower by a title paramount to the mortgage, is not a proper party, and 
cannot be brought into court in a suit to foreclose a mortgage executed by the husband 
alone atter coverture, and she is not bound by a decree: pro confesso in such a suit, as to 
any rights as to which she neither is nor can be properly made a party, although properly 
a party, and bonnd as to other interests. 

The words “ or otherwise” in the 132d rule of the fate Court of Chancery, refors to claims 
arising subsequent to the execution of the mortgage, and to no others. 

A person made a defendant under the general allegation allowed by that rule, is only 
barred as to rights accruing subsequent to the execution of the mortgage. 

In the special case of a title to mortgaged premises, and a bona fide controversy between 
it and the mortgage, the complainant in the foreclosure suit must state the facts upon 
which the question arises, as he insists they exist, according to the rules -of equity 
pleading which prevailed antecedently to that rule, and if he omit to do this, it will be 
under the pain of being obliged to show, when the decree is relied upon collaterally, that 
the title tenet to be foreclosed was in fact subordinate to the mortgage. 


The “entire bar against all parties to the suit,’ in 2d R. S., 192, § 158, refers to rights and 
interests in the equity of redemption, and does not embrace interests which are para- 
mount to the title of both the mortgagor and mortgagee. Such interests would be other 
and a“ than would have vested in the morigagee if the redemption had been 
foreclose 
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This was an appeal from the Supreme Court sitting at General Term 
in the 7th District. The facts of the case will be seen by referring to 
volume 9, page 292, and to 11th Barbour’s Supreme Court Reports, 
page 152. 


John M. Parker, for the appellant, in addition to the authorities, 
—. to on the argument in the Court below, referred to the fol- 
owing : 


Leonard v. Steele, 4th Barbour’s 8. C. R., 20; Faulder v. Stuart, 
11th Vesey, 296; Bullock v. Richardson, Ibid, 373; Union Insur- 
ance Co.v. Van Rensseluer, 4th Paige, 85; Thomas v. Austin, 4th 
Barbour’s S. C. R., 265; Embury v. Connor, 3d Comstock, 511 ; fills 
v. Dennis, 3d Johnson’s C. R., 367 ; Lawrence v. Miller, 2d Comstock, 
248; Lansing v. Goelet, 9th Cowen, 346; Tower v. White, 10th 
Paige, 395; Siglar v. Van Riper, 10th Wendell, 414; Mitford on 
Pleading, 45 ; Story’s Equity Pleading, § 36, 37, 255. 


H.. H. Burlock, for respondent, in addition to the authorities cited 
in the Court below, referred to the following: 


Higginbottom v. Cornwell, 8th Grattan, 83; Corning v. Smith, 2d 
Selden, 82; elsey v. Western, 2d Comstock, 500; Buckle v. Eck- 
hard, 3d Ib., 187; Jones v. Grant, 10 Paige, 350; Lawrence v. 
Brown, 1st Selden, 395; Miller v. Brostol, 12th Pick., 551; People 
v. Beebee, 1st Barbour’s 8. C. R., 387; Burdick v. Post, 12th Ib., 
168 ; Mims v. Mims, 1st Humphrey’s R., 425 ; Littlefield v. Crooker, 
30th Maine R. 192 ; Pelham v. Gregory, 1 Eden’s R., 518, §. C. 5th 
P. ©. 435; Story’s Equity Jurisprudence, § 1087, 1103, 1104; 4th 
Bouvier’s Institutes, 324 ; 1st Daniel’s Chan. Pra., 359; 2d R.S. (2d 
Ed.) page 44, § 31, 36, 37; Ibid, 122, § 187, 188; Ibid. 249, 250; § 
51 to 54 inclusive; ist R. S. 742, § 16. 


Dento, J.—The real estate, out of which dower is claimed in this 
case, was not embraced in the power of sale conferred upon the exe- 
cutors. The land had been sold by the testator in his lifetime, and his 
interest at the time of his death was the right to the money due upon 
the contract, and was personal estate. The authority to sell the “fast 
estate,” contained in the will, has therefore no operation upon the 
premises out of which dower is now claimed. But ifthe premises had 
been included in the power of sale, it would not, according to the au- 
thorities, have been a provision in lieu of the dower, notwithstanding 
that by the will the widow was entitled to the income of the proceeds 
during life, (French v. Davies, 2 Vesey, Jr.,572; Birmingham v. Kir- 
win, 2 Sch. & Lef., 440; Wood v. Wood, 5 Paige, 596; Fuller v. 
Yates, 8 Ibid, 325.) 

The direction to sell, in this class of cases, is considered to be limited 
to the interest which the husband could control, and not to include the 
estate in dower which was not his to dispose of. The reasoning is 
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somewhat artificial, as it is in nearly all the adjudications upon this 
subject. It is, however, a rule of property, and should not be de- 
parted from upon any notions we may entertain of its abstract pro- 
riety. 
" The devise to the plaintiff for life of all the testator’s real and per- 
sonal property would seem on a superficial view to be inconsistent 
with the right of dower, and it would be clearly so, if she was dowable 
only of the lands of which her husband died seized, after all liens and 
incumbrances thereon had been satisfied. But as her interest as dow- 
eress extended toall the lands of which he was seized during coverture, 
and is not subject to his debts, or to any liens which he may have con- 
tracted, without her joining in them, it is obvious that such a provision 
would, in many cases, be quite illusory or a compensation for 
dower. In this case, the husband had sold, by execution contracts, a 
large portion of the land which he owned in this State, and the broad 
gift of his real and personal estate to his wife, for life, as to these lands, 
would only give her the balance of the purchase money due on the 
contracts, which, for anything that appears, may be less than the value 
of her dower. The Courts, however, do not inquire whether the testa- 
mentary provision is adequate, or reasonably proportionate to the value 
of her dower, for the widow has a right to receive or reject it at her 
pleasure. Where there is no direct expression of intention, that the 
provision shall be in lieu of dower, the question always is whether 
the will contains any provision inconsistent with the assertion of a 
right to demand a third of the lands to be set out by metes and bounds.. 
(1 Roper on Husband and Wife, 576.) The devises in the will must 
be so repugnant tothe claim of dower that they cannot stand together, 
(4 Kent’s Com. 58; Adsit v. Adsit, 4 Johns. Ch. R., 448; Wood v. 
Wood, Supra ; Fuller v. Yates, Supra; Sanford v. Jackson, 10 Paige, 
226; Bull v. Church, 5 Hill, 206; Same Case in Error, 2 Denio, 430,) 
applying this test to the will under consideration, there is no 
difficulty in giving the plaintiff the provision made for her in it, 
and her dower also. there is no person who takes an interest 
under the will during her lifetime, with which the claim of dower will 
conflict ; and as to herself, there is no incongruity in her taking one- 
third of the unsold land as doweress, and two-thirds as devisee. The 
former she will hold by a title paramount to the mortgage, and the 
other is subject to that incumbrance.* The mortgagee, it is true, may 
be disappointed in finding his lien less extensive than that which the 
instrument professed to confer on him, but that consequence does not 
arise out of the will, but from an act testamentary, and by which the 
wife cannot be affected ; so of the parties holding contracts. Their 
interests, though hostile to the elaim of dower, are not given by the 
will. If that instrument had directed the executrix to convey to them 
a title which should be free from all incumbrances, it would present a 
case of plain repugnance which would put the widow to her election. 
The case of Bull v. Church, before referred to, was a stronger one 
against the widow than the present. The husband’s will gave all his 


* See contra Post and yo vy. Miller, vol, 2 new series American Law Journal, p, 
450; Judge v. Boardman, 2d Alabama Reports, 331, 
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property, real and personal, to his wife, during widowhood, and then to 
his children, she claimed dower after her second marriage, after having 
taken and enjoyed the provision made by the will. There was the 
same apparent incongruity which exists here, of giving the entirety, 
when her title to dower would embrace but a third; and the further 
one of the apparent conflict between the estates of the devisees in re- 
mainder, and the right to dower. This was, however, reconciled by 
holding that the devisee in remainder was to be understood as subject 
to the right of dower. The judgment having been affirmed in“ the 
Court of Errors, the case must be considered as a controlling one. The 
precise question now presented is discussed by an able elementary 
writer, whose conclusions seem to me to embody the fair result of the 
eases. He remarks that the adjudged cases “say nothing as to the 
question whether, when the whole of the lands are devised to the 
widow, she may take two-thirds of thém as a purchaser under the will, 
and the remaining one-third under her title todower. The principle, 
however, upon which the cases last mentioned and referred to were 
decided, appears equally to apply to this subject. There is no more 
inconsistency between the widow’s right to dower in the lands devised 
to her, and her interest in them under the devise, than in the above 
eases. The husband might intend that she should take no other in- 
terest in the lands bequeathed to her than under the will, or he might 
mean to pass to her his interest, subject to her title to dower. His in- 


tention is dubious, which is not rendered more clear from any incon- 
sistency between the concurrent enjoyment of her own rights, the one 
under the will, and the other by the provision of the law. For want, 
therefore, of this clear implication of intention from the contents of the 
will, that the testator intended what he had given to the widow should 
be held and enjoyed under his will, and by no other title, it would 
seem that she may, in a elect to take the lands devised to her, 


both under the will and her title toendowment. This may be of great 
advantage to her when her husband dies in embarrassed circumstances ; 
for, as to one-third of the estate, she would enjoy it under a paramount 
title, free from his incumbrances during the marriage; and for the 
other two-thirds, she would be liable to contribute with the owners 
of the remainder of the lands in discharge of the incumbrances.”—(1 
Roper on Husband and Wife, 582.) I think the plaintiff was not bound 
to elect between the testamentary provision and the right to dower. 
It is conceded by the defendant’s counsel, that a foreclosure suit is not 
an appropriate proceeding in which to litigate the rights of a party 
claiming title to the mortgaged premises in hostility to the mortgage. 
This court has recently determined that, when‘a party setting up such 
a claim, is made a defendant in a bill -to foreclose the mortgage, the 
decree will be held erroneous, and will be reversed, though made 
after a hearing upon pleadings and proofs.—{ Corning v. Smith, 2 Seld., 
82.) But all claimants whose title is derived from the mortgagor sub- 
sequent to the mortgagee, are not only proper but necessary parties. It 
follows, that a party claiming dower by a title paramount to the mort- 
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gage, cannot be brought into court in such a suit to test the 
validity of her claim; but if she signed the mortgage, or if it 
was executed prior to the marriage, she must, like any other party 
having a claim upon the equity of redemption, be made a party 
to the bill of foreclosure. the plaintiff was married to the mort- 

agor long before the execution of the mortgage, and she did not join 
in it. But it is argued, that the owner of the mortgage had a right to 
allege that her title was not paramount, but subject to the mortgage ; 
that she was married after it was executed, or signed and acknowledge 
it or the like; that the bill which was filed against her, properly con- 
strued, in connection with the rule of the court on the subject of 
foreclosure bills, does so allege, in effect, and as she has suffered 
it to be taken as confessed, the dower, and the sale under it, has extin- 
guished her title. It is urged, that inasmuch as the rule forbids the 
complainant to set out the rights and interests of the defendants, 
who hold under the mortgagor subsequent to the mortgage, and 
prescribes the general form of averment in respect to all such parties, 
which is contained in this bill, it should be taken to embrace every 
thing which it would have been necessary to allege in such a bill prior 
to the rule, and that thus the plaintiffgin this suit was called upon to 
contest the claim which she now sets up as a widow entitled to dower 
against the mortgage. The terms ot the 132d rule of the late Court of 
Chancery, which is the one referred to, do not, I think, sustain this 
argument. It provides that “in a bill for the foreclosure or satisfaction 
of a mortgage, it should not be necessary, or allowable, to set out at 
length the rights and interests of the several defendants who are pur- 
chasers of, or who have liens on the equity of redemption in the mort- 
gaged premises subsequent to the registry or recording of the com- 
nlainant’s mortgage, and who claim no right in opposition thereto.” 
t then goes on to be prescribe the form of an averment in such cases, 
which was literally followed in the bill under examination. It does 
not appear that the plaintiff in the suit ever conceded the priority of 
the mortgage, or made any claim of her right of dower inconsistent 
with the one now set up; or that the complainant in the foreclosure 
suit ever supposed that she had a dower right in the equity of redemp- 
tion alone. On the contrary, the averment referred to is followed by 
the allegation, that the complainant is not informed what particular 
interest the defendants, who had charged in it, claim. This is not, 
therefore, a case within the rule. The plaintiff in this action was not a 
person who claimed no right in opposition to the mortgage. In the 
special case of a title to mortgaged premises, and a bona fide contro- 
versy as to priority between it and the mortgagee, the complainant in 
the foreclosure bill must state the facts upon which the question arises, 
as he insists they exist, according to the rules of equity pleading which 
prevailed antecedently to the rule referred to. If he omit to do this, it 
will be under the pain of being obliged to show, when the decree is 
relied upon collaterally, that the title alleged to be foreclosed, was in 
fact subordinate to the mortgage. The statute declaring the effect of 
a foreclosure in Chancery, provides that the deeds to be executed by 
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the master, “shall vest in the purchaser, the same estate, (and no other 
or greater,) than would have vested in the yg if the equity of 
redemption had been foreclosed ; and such deeds shall be as valid as if 
the same were executed by the mortgagor and mortgagee, and shall be 
an entire bar against each of them, and against all parties to the suit 
in which such sale was made, and against their heirs respectively, and 
all claiming under such heirs.” (2 #2. 8., 192, § 158.) Taking all the 
expressions of the section together, it is obvious that the “ entire bar” 
which is spoken of refers to rights and interests in the equity of redemp- 
tion, and does embrace interests which are not paramount to the title 
of both the morgagor and mortgagee. Such interests would be other 
and greater than would have vested in the mortgagee, if the equity of 
redemption had been foreclosed. It is not intended to decide that if a 
party oe a title prior to the mortgage should be made a defend- 
ant, and should answer and litigate the question, and should have a 
decree against him, that it would not conclude him in a collateral 
action. In this case the title of the present plaintiff as doweress, is not 
alluded to in the bill. She is only spoken of as the wife of the mort- 
gagor incidentally in repeating the langurge of the will, where the 
testator, calling her his wife, bequeathes to her his property, and makes 
her his executrix. As a devisee of the mortgaged premises, and as 
executor of the mortgagor, the plaintiff was a necessary party to the 
bill ; but, in her character of his widow, entitled to dower by virtue 
of her coverture, before the mortgage was given, she had nothing to do 
with the foreclosure. Having no defence to make as to her interest as 
devisee of the equity of redemption, and being unable to resist the 
claims to a decree against her for any ultimate deficiency, she had no 
motive for answering the bill. It made no claim, and prayed for no 
relief which she could defend against. She, therefore, lost nothing in 
suffering it to be taken as confessed ; and it presents no impediment to 
the recovery of her dower.* 

The judgment of the Supreme Court should be affirmed. 

Epwarps, J.—The mortgage executed by George Lewis, the late 
husband of the plaintiff, was of all his right, title and interest of, in, 
and to the premises in which she now claims her right of dower. 
The plaintiff did not join in the execution of the mortgage, and of 
course, her dower right, as such, could not be cut off by the decree of 
foreclosure ; but it is contended that at the time of the foreclosure 
and sale of the mortgaged premises, the right of dower of the plain- 
tiff was bound by a devise to her, contained in the last will and tes- 
tament of her husband, not by any express provision to that effect, 
but by implication. In the case of Adsit vs. Adsit, (2 John’s Ch. 
448,) Chancellor Kent, after an elaborate review of all the authori- 
ties, lays down the rule, that in order to warrant the implication given 
the provisions of the will, that the testator intended a devise or 
legacy to be in lieu of dower, the claim of dower must be inconsis- 
tent with the will, and repugnant to its dispositions, or some of them 

* See contra Stoney v. The Bank of Charleston, 1st Richardson’s Equity Reports, 27 


and Tenant v. Stoney ; Ibid, 222, as to her being entitled to dower in the proceeds paid 
into Court, 
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In the case of Sandford vs. Jackson, (10 Paige, 266,) Chancellor 
Walworth says: That to bar the wife of her dower, by implication, 
the provisions of the will, or some of them, must be absolutely incon- 
sistent with her claim of dower, so that the intention of the testator 
will be defeated as to some part of the property devised or be- 

ueathed to others, if she takes dower as well as the provision made 
for her in the will. The rule laid down in those two cases, though 
somewhat differently expressed, is the same in substance in each, and 
unquestionably sustained by the authorities. 

f then we apply this rule to the present case, the question arises, 
how is the claim of dower of the plaintiff inconsistent with any of 
the provisions contained in the will of the testator? If she takes a 
life estate in one third of the real estate of which the testator died 
seized by way of dower, and in the other two-thirds by way of 
devise, she will have the whole of the real estate for life, as much 
as if she took the whole as devisee. The intention of the testator, as 
to the estate which she should have, will be fully carried out, and it 
will not be defeated as to any other disposition which he has made of 
his preperty. The will gives the real estate and the proceeds thereof, 
in case of sale, to the wife during her life, and after her death to her 
two nephews, and the brother-in-law of the testator. It will not be 
pretended that this last provision will be defeated by sustaining the 
plaintiffs’ claim. 

In the case of Sandford vs. Jackson, above cited, the testator de- 
vised and bequeathed all his property, real and personal, to his wife, 
and to two other persons, to be kept for her use and support as lo 
as she should continue his widow, and until his youngest child shoul 
become of age, and then directed that all his property should be 
equally divided amongst his children. The wife survived the testator, 
and dren re-married again, and the question arose whether her 
acceptance of the devise was a bar to her claim of dower in the tes- 
tator’s real estate after his youngest child arrived at the age of twenty- 
one years. 

Upon this state of facts the Chancellor sustained the wife’s claim, 
and in giving his opinion said, that no question of conflicting claims 
eould arise until ta children became of age, and that until then it 
was wholly immaterial whether the wife took the whole real estate 
under the will discharged of dower, or took two-thirds under the de- 
vise, and the residue under her common law right of dower. 

But in the case before us no question of conflicting claims can arise 
at any time, no matter whether the wife claims the whole as devisee, 
or a part by way of devise, and a part by way of dower. Neither is 
there anything in the provision which authorizes the executors to sell 
the real estate, which is inconsistent with the plaintiff’s claint. 

It simply gives a power to the executors to be exereised if necessary 
for the purpose of enabling them to carry out more effectually the in- 
tention of the testator, that the plaintiff should have the benefit of the 
real estate during her life; and this she would have equally, whether 
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the executors should have the power to sell the whole of the real 
estate including the dower right for her benefit, or whether they 
should only have the power to sell the real estate subject to her right 
of dower, and she should have the power to sell her dower interest. 

The next question which arises is whether the devise in the fore- 
closure suit is such an adjudication as to the plaintiff’s right of dower 
as to bar her from claiming it in this suit. It will be observed that 
the bill of complaint in the foreclosure suit made no allusion to the 
claim of dower. It stated the substance of the will of the mortgagor, 
and then alleged generally, that the plaintiff and the other devisees 
in the will, had, or claimed to have some interest in the mortgaged 
premises as subsequent purchasers, or incumbrancers, or otherwise. In. 
the case of Eagle Fire Co. vs. Lent, (6 Paige, 635), it is said that the 
mortgagor has no right to make one who claims adversly to the title 
of the mortgagor, and prior to his mortgage, a party defendant in a 
foreclosure suit for the purpose of trying the validity of his adverse 
claim of title ; and the person who filed the bill in the suit brought for 
the foreclosure of the mortgage executed by the testator, acting in the 
spirit of this rule, whether intentionally or not, has omitted to allege 
that any claim of dower was set up by the present plaintiff, or that any 
such claim had been barred by her non-election of downs, The plaintiff, 
however, was made a party for all the purposes for which she could 
be, and that was to cut off her claim to the equity of redemption as 
one of the devisees of the testator, and to that extent she is barred. 
But it is said that even if she was not made a party in such a way as 
to cut off her claim of dower by virtue of the general allegation that 
she and the other devisees, claimed as subsequent purchasers or in- 
cumbrancers, she was made such party, by virtue of the allegation 
that she claimed in one of those capacities, or otherwise. This is an 
allegation which was made under one of the then existing rules of the 
Court of Chancery, and applied, as the rule intended that it should, to 
persons who had some claim which arose subsequent to the mortgage, 
and to no others. The words or otherwise, according to the rule of 
construction adopted in all analogous cases, means in some other like 
capacity ; and does not embrace a claim like that which is set up in 
this case. The conclusion, then, to which I have arrived is, that the 
question of the plaintiff's right of dower was neither raised, nor de- 
cided, nor was it the proper subject of adjudication in the foreclosure 
suit, and that the provision of the statute which declares that the mas- 
ter’s deed shall be a bar to all parties to the suit in which the decree 
of foreclosure and sale is made, (3 R. L. 192, § 158,) does not cut off a 
right in reference to which a person neither is, nor can be made a party, 
although he may have been properly made such party, and may be 
barred in reference to some other interest. 

I think that the judgment should be affirmed. 
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N. 0. Superior Court. 
[April Term, 1854.] 


Before DUER, BOSWORTH and SLOSSON, Justices. 


Joun H. Keyser agst. Wim H. Harseck, Jonn H. Harperor. 
Samuget Warp anp Ropman M. Price. 


OBTAINING GOODS UNDER FALSE PRETENCES—VESTING OF TITLE IN BONA 
FIDE PURCHASER OF GOODS 80 OBTAINED. 


A person obtaining 2, delivery of goods under a contract of sale, though it be procured by 
false pretences indictable under 2 R. S., p. 677., $ 58, can vest a title, valid as against 
his vendor, in a bona fide purchaser. Such a contract is not absolutely void, as between 
the original parties. A title passes under it, defeasible and avoidable at the election of 
the first vendor, while the goods remain in the possession of his vendee, or in that of an 
person merely succeeding to the rights of the latter or standing upon his title. But all 
mesne dispositions to any party who pays value and is not privy to nor cognizant of the 
fraud, will pass an indefeasible title to such party: 2. R.S., p.'702, § 30, defining the 
word felony, does not affect the common law rule, applicable to such a state of facts. 

One bona ir advancing to a | ape thus obtaining goods, and acquiring a documentary 
title, and the constructive, but not the actual possession of the goods, is not liable in 
trover to the first owner, for not giving him the manual possession of the goods, on a 
demand made, and offer to refund his advances, when he offers to assign all his docu- 
mentary evidence of title to, and to confer all the actual power of disposition he possesses, 
on the original owner. 

A master of a vessel, who has issued a bill of lading in good faith to a person returning 
shipping receipts issued to the true owner on his putting goods on board of a vessel for 
transportation, is not liable in ¢rover to the shipper of the goods, on a demand of them, - 
without the bills of lading are surrendered or fully indemnified against, nor unless the 
master is also indemnified against all damages consequent upon the delay necessary to 
unload them, and is paid the expenses of loading and unloading them, notwithstanding 
possession of the shipping receipts may have been obtained from the shipper by false 
pretences, Nor are the owners of the vessel liable for the goods on such a state of facts. 


In April 1850, one Lonis Dietz called on the plaintiff, who is in 
business in New York, and applied to purchase of him a large quan- 
tity of hardware, to be shipped to California. He represented that 
he wished and was authorized te purchase for a rich firm in Wall st., 
who did not wish to be known as being then engaged in the Califor- 
nia trade, that they would pay in cash on the goods being delivered 
on board the ship W. H. Harbeck. He procured from the plaintiff 
a statement of his prices for the articles proposed to be bought, under 
pretence of showing it to his alleged principals. He subsequently 
reported to the plaintiff that his prices were satisfactory to them. At 
an early stage of the negotiations, but not at the first interview, he told 
= plaintiff that the defendants Ward & Price were his prinei- 
pals. 
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The plaintiff without conferring with Ward & Price but believ- 
ing the representations, commenced delivering the goods on board 
the Wm. H. Harbeck. As he delivered them, he took from the mas- 
ter receipts stating that the plaintiff had put the goods on board, to 
be carried to California. 

When portions had been delivered, the plaintiff asked Dietz for mo- 
ney, who said his principals would not pay without the shipping re- 
ceipts to show that all was right. Dietz was thereupon entrusted 
with shipping receipts, and brought to plaintiff the full amount 
covered by such receipts. This occurred two or three times: when 
all had been put on board, being some 200 cases, and amounting at 
the contract price to over $8000, Dietz was entrusted with all the 
se age receipts, in order to obtain payment from his alleged prin- 
cipals. 

He did not return with the money, but from day to day excused the 
nonpayment, until the plaintiff becoming alarmed sought Ward & 
Price, and then ascertained that Dietz’s representations were untrue. 
That they had advanced to him on the representation and belief that 
the goods were his, and on the security of the shipping receipts. . These 
they had returned to the master, and had obtained from him a bill of 
lading. The bill of lading stated that Louis Dietz had shipped the 

oods and made them deliverable to the order of Ward & Price, at 
an Francisco, aud was dated May 6, 1850. 

About the last of May, 1850, the plaintiff formally demanded of 
Ward & Price, the manual possession of the goods; the latter of- 
fered to assign to plaintiff the bill of lading on being paid $4,030, the 
amount of their advances. The plaintiff offered to pay this sum if 
Ward & Price would give him the manual possession of the goods. 
They declining to do more than to assign and deliver the bill of ladin 
to the plaintiff, he finally tendered the amount $4,030, and iomdel 
an actual restoration of the goods. 

The plaintiff also demanded the goods of the master, and of the de- 
fendants, Harbecks, the owners of the vessel, and offered to pay the 
expenses of taking them out of the vessel. The Harbecks refused to 
give up the goods, unless the bill of lading was returned, and they 
were paid the expenses of discharging and indemnified against all lia- 
bility to other shippers that might arise from delaying the voyage du- 
ring the time necessary to unload. The master insisted that he was 
entitled to freight, as well as to a return of the bill of = It was 
proved to be the uniform custom for the master to issue a bill of lading 
to the person who presented and surrendered the shipping receipts. 

The case states that “the counsel for the respective parties summed 
‘up the case to the jury, upon the question whether Dietz had obtain- 
“ed the property in dispute by false pretences, with intent to defraud 
“the plaintiff. 

“ The chief justice recapitulated the evidence, and reserved all the 
“ questions of law arising between the plaintiff and the respective de- 
“ Rolain, for future consideration. He stated, in writing, the follow- 
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“ing question: “Did Dietz obtain the property in question by false 
7 ange ” and directed the jury to make a written finding thereon, 
“he explained to them the provisions of the statute in relation to ob- 
“taining property by false pretences, and what was necessary in order 
“to constitute the offence, and further instructed them that in order to 
“bring the case within the statute, Keyser was bound to have exerci- 
“sed reasonable care and prudence, and that they must consider wheth- 
“er he had acted with ordinary diligence and precaution. 

“The jury returned into court, and found in the affirmative in an- 
“swer to the particular | aang submitted to them, and they also 
“found a general verdict for the plaintiff, and assessed the value of the 
“property at five thousand and seventy-nine dollars and thirty-one 
“cents, (5079 31,) and thereupon the chief justice ordered that the 
“questions of law reserved, be heard in the first instance at a general 
“term of the court. The verdict having been taken subject to the 
“opinion of the court upon this case, with liberty to either party to 
“turn the same into a bil of exceptions, and with liberty to the court 
“to order a non-suit or judgment for the defendants, or any of them.” 


The cause was fully and elaborately argued, at Genera Term, by 
E.. Sandford, for the Plaintiff. J. W. Gerard, for Drrts. Harsecks, 
and J. Larocque, for Warp & Price. 


By the Cowrt—Boswortn J.—The question argued at the General 
Term by the counsel of all the parties, as being the principal one 
arising in the cause is this: Can a party who has been fraudulently 
induced to sell and deliver goods by means of false pretences, indict- 
able under the Revised Statutes, reclaim them from one who has bona 
jide bought and obtained possession of them from the fraudulent 
vendee? 

The plaintiff’s counsel insists, that when a party is deprived of his 
goods by acts amounting to a felony at common law, his title cannot 
be divested by asale to a bona “fide purchaser. This is not denied. 
But he also insists, that the Revised Statutes have made the obtaining 
of goods by false pretences a felony, and that it follows that the gene- 
ral rules of law applicable to the rights of an owner of property felo- 
niously taken, are applicable with equal force to aay | taken from 
him by false pretences, indictable by the Revised Statutes.—14 
Wend., 31, 35; 3 Barb., 8. C. R., 20, 29, 830; 2d Ad. & Ellis, 495-98 
-99. 

The defendants concede that a party who has been deprived of his 
property by acts amounting to a felony at common law, may reclaim 
them from one who has bona fide bought them from the felon. But 
they insist, that when the owner has delivered them to a third person, 
intending, at the time of the delivery, to part with his title to such 

erson, though he may have been induced to deliver them with such 
intent by fraud or false pretences, he cannot reclaim them from one 
who mav have bona fide bought them from the person to whom they 
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were so delivered. That such was and is the well settled rule, unless 
it has been altered by 2 R. 8., 677, §53, and id. 702, § 30. 

That § 30, (p. 702,) creates a statutory definition of the word felony, 
for the mere purpose of attaching to it a precise and definite meaning 
whenever found in any Statute of the State, and not for the purpose of 
affecting the rights of property of third persons, growing out of any 
bona fide dealings between them and their vendors, in relation to pro- 
perty obtained by the latter, by acts which were not a felony at com- 
mon law, but which might be such under this statutory definition. 

That undef a just construction of the two sections cited, the obtain- 
ing of goods by false pretences is not a felony within the definition of 
the word given by the statute; that the obtaining of goods by false 
pretences is not declared by 2 R. S., 677, $53, to be a felony, nor is 
the word felony to be found in that section, nor in the article contain- 
ing that section. That although the offender may be punished by 
imprisonment in a state prison not exceeding three years, yet he may 
be imprisoned in a county jail only, and for less than one year, and 
may be punished merely by the imposition of a fine. 

he section defining the word “ felony,” reads thus: 

“The term ‘felony,’ when used in ¢hzs act, or in any other statute, 
shall be construed to mean an offence for which the offender, on con- 
viction, shall be liable by law to be punished by death or by imprison- 
ment in a state prison.”—2 R. 8., 702, § 30. 

The revisors’ note to the section states, that “the term felony origi- 
nally imported an offence for which the offender forfeited his fief, his 
lands and tenements, goods and chattels.—4th Black., 94. Such for- 
feitures have long been abolished, and the term has really no signifi- 
cation in our law. It is frequently used in statutes, and it is therefore 
desirable to give it a definite meaning. The definition proposed is 
conformable to the common understanding.”—3d R. §., 2d ed., p. 
836-7. 

Does the term, as defined in §30, mean an offence for which the 
offender, on conviction, must necessarily be punished by imprisonment 
in a state prison, or is it enough that he is liable to be so punished, 
although the punishment may, in fact, be only a fine? 

If sauienasl merely to pay a fine, is he rendered incompetent as a 
witness, under § 23 of 2 R.S., 701. Ifsentenced to imprisonment in a 
state prison, does that section render him incompetent? Whatever 
may be the sentence, it is pronounced “upon a conviction of having 
obtained property by false pretences.” The offence, in the case sup- 
posed, is necessarily a felony or no felony, irrespective of the degree 
or character of the punishment that may be actually adjudged, or else 
it depends upon the sentence that may be pronounced, and not upon 
the nature of the offence alone, whether it is to be the one or the 
other, with the resulting consequences? If it depends upon the sen- 
tence, then one obtaining goods by false pretences must be convicted 
and sentenced before it can be known whether he obtained them by 

felony within the statutory definition of the word. 
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If sentenced to imprisonment in a state prison, is the person who 
was defranded of his property by the false pretences, a creditor of the 
convict under 2 R. S., 700, §14. 

I think the definition of the term “felony” found in the statute, 
was enacted for the mere purpose of giving it a definite meaning 
when found in statutory law, and without any design of affecting by 
it the rights or liabilities of third persons, resulting from ordinary and 
bona fide business transactions between them, oe | any one who may 
have obtained the property to which the transactions relate, by acts 
which were not a felony at common law, but which, by the Revised 
Statutes, may possibly be an offence, coming within their definition 
of a felony. 

Petit larceny was a felony at common law, under the statutory 
definition it is not; being punishable by imprisonment in a county 
jail not exceeding six months, or by fine not exceeding one hundred 
dollars, or by both such fine and imprisonment. Accordingly it was 
held in Carpenter v. Nixon, that a person who had been convicted 
of petit larceny was a competent witness; that, though stilt a felony 
at common law, it was not so by statute, and that the statute de- 
claring a person convicted of a felony incompetent to be a witness, 
excluded only such as were guilty of the offence as defined by the 
statute ; that this word in the disqualifying section, (2 R. 8., 701, 
$ 23,) was used as defined by § 30, p. 702; and therefore the offender 
was competent, though convicted of an offence which was a felony at 
common law. 5 Hill, 260, Carpenter v. Nixon; and see 3 Hill, 
395, Ward v. The People. 

Conceiving that the question is not affected by the Revised Statutes, 
it remains to be considered how it should be determined on principle 
and authority. 

There is no question that a vendor who has been induced by false 
pretences, within the meaning of those terms as used in the Revised 
Statutes, or by fraud not indictable, may reclaim the property from 
the fraudulent vendee. 

But when a question of right or title arises between the vendor, and 
a bona fide purchaser from the fraudulent vendee, an entirely differ- 
ent case is presented, and other considerations are to be taken into 
account. Hence it has been held that when the owner of property is 
induced to sell it, though by fraud, and actually delivers possession 
of it, intending at the time to then part with his title to it, a bona 
purchaser from the fraudulent vendee will hold it against the de- 
trauded vendor. In such a case one of the persons must suffer, the 
original vendor or the last purchaser. Either the party who has 
actually consented to sell and deliver his property, and has delivered 
it with intent to part with his title, or the one who has bought it in 
— faith from the person to whom such sale and delivery were 
made. 

Mowry v. Walsh, 8 Cowen, 238, is in point, and if the settled law 
of this State is in conformity with the rule it adjudged, it is decisive 
of this question. 
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In deciding the latter case, the court seem to have been much influ- 
enced by the decision in Parker v. Patrick,5 T. R.,175. In Parker v. 
Patrick, «1 pawnee of goods, which had been obtained from the de- 
fendant, the true owner, by fraud and false pretences, recovered their 
value, notwithstanding the defendant had procured the offender, who 
pawned them to the plaintiff, to be indicted and convicted. 

The plaintiff’s counsel insists that Parker v. Patrick is discredited 
by the subsequent decision of Peer v. Humphrey, (2 Ad. & Ellis, 
495,) and that the latter establishes the doctrine that the right of an 
owner to reclaim his property from third persons isthe same, whether 
it was taken from him by acts amounting to felony at common law, 
or by false pretences. The only thing said in Peer v. Humphrey, by 
way of questioning Parker v. Patrick, is this remark of Lorp Den- 
“an: “ Another difficulty arises from the case of Parker v. Patrick, 
5 T. R., 175. There, indeed, the court distinguished between fraud 
and felony ; but in the argument for the present defendant it is denied 
that such distinction can be taken ; if so, the decision in that case was 
incorrect. , And if the question of goods fraudulently obtained were 
before us, I cannot help thinking that the case of Parker v. Patrick 
would not bear examination. The Zarl of Bristol v. Wilsmore, 1 B. 
& C., 514, seems to me quite inconsistent with it. 

It is difficult to see what inconsistency there is between Patrick vs. 
Parker and the Earl of Bristol vs. Milsmore. The plaintiff, in the 
latter case, was not a purchaser from, or pawnee, in good faith, of the 
offender. But he was a Sheriff, and as such had seized the property 
on an execution against the wrong-doer. The latter acquired no title 
as against the defendant, the true owner, and the sheriff by merely 
levying on his interest, acquired no equity superior to the legal title 
of the true owner, but, on the contrary, stood solely upon the title of 
the wrong-doer. Again, it is to be observed that Parker vs. Patrick 
was decided, while the Act of 21 Hen. 8, c. 11, was in force, and 
was put on the ground that that statute gave an absolute right of 
restitution to an owner who had been deprived of his property b 
felony, on prosecuting the offender to conviction, but gave no suc 
right to one who had been deprived of it by false pretences, which 
offence was not a felony. Before Peer vs. Humphrey arose, the 21st 
of Hen. 8, c. 11, had been repealed by statute of 7 and 8 G. 4, c. 27, 
§ 1. The statute of 7 and 8 G. 4, c. 29, § 57, substituted other enact- 
ments as to restitution, and gave the right to one whose goods had 
been obtained by fraud, on prosecuting the offender to conviction. 
The case of Peer vs. Humphrey, was one of larceny, and therefore 
was clearly distinguishable from Parker vs. Patrick, and if what 
was unnecessarily said of the latter, was said without adverting to the 
fact, that the statutes in force at the time the two cases were decided, 
were essentially different, there is nothing in the remark to shake the 
decision in Parker vs. Patrick. 

In White vs. Garden et al, 5 Law and Equ. R. 379, the case of 
Parker vs. Patrick, was approved by the Judges of the Court of 
Common Pleas, who thought it sustainable on the grouud that the 























_ THE NEW YORK LEGAL OBSERVER. 207 
N. Y. Superior Court—John H. Keyser agt. William H. Harbeck, &c. 








contract, though induced by false pretences, was not absolutely void, 
but only voidable at the election of the first vendor, who might af- 
firm it and sue upon it. That unless he avoided it, before the pro- 
perty had passed into the possession of one who had bought or ad- 
vanced upon it, without notice of the fraud, his title would be di- 
vested, as between him and such purchaser, or the person so advanc- 
ing. See Lord vs. Green, 15 Mee. and W., 216. 

Tn Rowley vs. Biglow, 12 Pick., 307, 312—the court say: “We 
take the rule to be well settled, that where there is a contract of sale, 
and an actual delivery pursuant to it, a title to the property passes, 
but voidable and defeasible as between the vendor and vendee, if 
obtained by false and fraudulent representations. The vendor there- 
fore can reclaim his property as against the vendee, or any other per- 
son claiming under him and standing upon his title, but not against 
a bona fide purchaser without a notice of the fraud. The ground of 
exception in favor of the latter is, that he purchased of one having a 
possession under a contract of sale, and with a title to the property, 
though defeasible and voidable on the ground of fraud; but as the 
second purchaser takes without fraud, and without notice of the fraud 
of the first purchaser, he takes a title freed from the taint of fraud. 
Parker vs. Patrick, 5 T. R. 175. The same rule holds in regard to 
real estate.” “The difference between the case of property thus ob- 
tained, and property obtained by felony, is obvious. In the latter 
case, no right either of ao or possession is acquired, and the 
felony can convey none.’ finan et al, vs. Noble et al, 6, Met., 68. 

It may be contended, with much force, that when a person obtains 
property by false pretences, he acquires no right either of property 
or possession, and the false pretences can convey none. That such a 
party may be sued in trespass de bonis asportatis, or by replevin in 
the cepit, without a previous demand. 1 Hill, 311, Carey vs. 
Hotailing, 311—and ed. 317, ed. 302. 

I think it a more accurate statement of therule which protects a bona 
jide purchaser from a fraudulent vendee, to say, “that where there 
has been a contract of sale and a delivery under it, sufficient in law to 
vest the property in the first purchaser, and make a good title, if not 
tainted with fraud, the bona ‘fide vendee of such a purchaser, igen | 
and obtaining possession before the contract has been rescinded, wi 
acquire a perfect title as against the first vendor.” 

o if the true owner has entrusted to a third person written evidence 
of title, orof an absolute and unqualified power of disposition, any one 
who advances his money to and obtains possession of the property 
from such third person, in good faith, relying on the facts being in 
conformity with this written evidence of their truth, will acquire an 
indefeasible title as against the true owner. In the case of a sale, the 
property is sold and delivered with an actual intent, that the purchaser 
may sell, or otherwise convert it to hisown use. A third person buy- 
ing and taking a delivery of the property from the first purchaser, 
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does only what the first vendor actually expected would be done by 
some one in respect to the property. He has enabled his vendee, and 
intended to enable him to sell and deliver the property to others, who 
might bona fide part with their money and take the property in entire 
confidence of acquiring a perfect title. Ifin such a case the first ven- 
dor can afterwards rescind the sale and treat it as absolutely void as 
between himself and such a purchaser, then every dona fide purchase 
of chattels may be avoided by any former owner from whom they 
may have been obtained by a fraud, which would avoid the sale as be- 
tween him and his immediate vendee. No one could buy chattels 
with security of acquiring a title, even in the cases in which a former 
owner had made a sale in fact, and a delivery under it with intent to 
then pass the title, if it should subsequently appear that he had been 
induced by fraud to sell and deliver them. When goods have been 
stolen or taken by an actual trespass or have been delivered for a spe- 
cial purpose without any authority to sell, a different principle ap- 
lies. In the first two cases supposed, the owner never made any de- 
ivery of the property, nor gave any actual or constructive assent to it. 
He never intended to part with the title or possession, in any event. 
He has done nothing which could aid the efforts of the felon or tres- 
passer to defraud third persons. It is not a case, in which his acts 
have enabled a third person to commit a fraud, by which one of two 
persons equally innocent of any actual bad faith, must suffer. In the 
ease last supposed, he parted voluntarily with the possession. It is 
true that the only difference between that case, and the case of a sale 
and delivery of goods not accompanied by a bill of sale, ora bill of 
parcels, with payment receipted, so far as third persons can ascertain 
the truth of the transaction from appearances only, is hardly percepti- 
ble. In either case, the only evidence of title which the possessor of 
the property has or can exhibit, is the fact of actual possession. In 
either case, a person wishing, or solicited to purchase, sees him in the 
actual possession, claiming to be owner. Why then should a vendee 
acquire a title, if it turns out that possession was acquired under a 
fraudulent purchase, and none where it was obtained for a special pur- 
pose, and without any authority to sell in any event ¢ 
It is difficult to find any principle on which to discriminate between 
them, except that above stated. The cases already cited, as well as 
numerous others, protect the bona fide purchaser on that principle. 
The rule is briefly and clearly, and as we think, correctly stated in the 
recent case of Stevenson vs. Newman, 16 Law & Equ. FR. 401, 408. 
“The fraud: only gives a right to rescind. In the first instance, the 
property passes in the subject matter. An innocent purchaser from 
the fraudulent possessor may acquire an indefeasible title to it, though 
it is voidable between the original parties. It must be considered 
therefore as established, that the fraud only gives a right to avoid a 
contract or purchase ; that the property vests until avoided, and that 
all the mesne dispositions to persons not parties to, or at least not cog- 
nizant of the fraud, are valid.” ' 
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See Colton, et al., vs. Gage, et al., 18 Illinois R., 610, 614 ; UcMahan 
vs. Sloan, 2 Jones, 283; Kensbury vs. Smith, 9 N. H., 109. 

Assuming the defendants Ward and Price to have advanced their 
money in good faith, we are of opinion that the plaintiff had no right 
against them to require the bill of lading to be endorsed and deli- 
vered to him, except upon the terms of paying what they had so ad- 
vanced; all they could be required to do was to endorse and deliver 
the bills of lading to the plaintiff; this they offered to do on being 
paid their expenses. The plaintiff offered to pay, and tendered to 
them the amount of their advances on condition of their giving him 
the manual possession of the goods; such possession he demanded of 
them, and clearly he had no right to require this. The defendants 
Ward and Price cannot be charged with the value of the goods for 
not complying with this demand. They offered to do all they had 
the power to do, viz.: to give him all the evidence of title, and all 
the actual title, with all the consequent power of disposition and con- 
trol which they possessed. 

As there was no objection made, the competency or sufficiency of 
the evidence given in relation to the general usage for the master to 
issue a bill of lading to the person in possession of the shipping re- 
ceipts, and as no counter evidence was offered, we consider it as as- 
sumed and conceded at the trial ; that the usual and known course of 
business corresponded with the usage relied upon ; its existence seems 
to be recognized by adjudged cases. 

Craven, et al., vs. Hyder, 6 Taunt. 433; Luck vs. Hatfield, Barn. 
and Ald. 632; Jones Shealf vs. Bradner, et al., 10 Barb. 8. C. 194; 
Abbott on Shipping, 5th American Edit. 321, 347, marginal paging ; 
and see Bank of Rochester vs. Jones, 4 Coms. 496. 

The Harbecks were not under any obligation by reason of the offer 
made to them or to the master by the plaintiff, and the accompanyin 
demand to unload the goods. Aeyser himself put the goodson board, 
to be transported to California. Receipts imposing that obligation on 
the master had been taken by the plaintiff. Bills of lading had been 
issued in good faith by the master, and were in hands of persons who 
had bona fide advanced on the goods without returning the bills of 
lading, and paying or fully indemnifying the vessel against the ex- 
penses of loading and unloading, and the damages to which her 
owners might be subjected by the delay unavoidably consequent upon 
unloading; neither the owners nor the master were in fault for not 
giving up the goods. This the plaintiff did not offer to do; he neither 
tendered or offered to procure and return the bills of lading, nor was 
it at any time in his power to return them. He ofteeed, at most, 
merely to pay the cen of unloading ; he did not offer to pay the 
expenses of stowing the cargo, nor damages consequent upon the delay 
that would be caused by unloading. 

Whether he would be obliged to pay, in addition, full or any freight, 
it is unnecessary to decide. There was no offer to pay freight, al- 
though the Captain insisted he was entitled to it; the Captain was at 
least entitled to his freight or to be paid the expenses of stowing the 
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cargo and of unloading it, and to full indemnity against the damages 
which would result from delaying the voyage until this part of the 
cargo could be taken out of the vessel, and to have the bills of lading 
restored to him. 

Neither was tendered. No cause of action was prima facie estab- 
lished against the Harbecks. 

From the manner in which the cause was submitted to the jury, it 
is quite evident that the plaintiff’s counsel did not suppose that there 
was any evidence on which he could anticipate a verdict ; that the 
defendants Ward and Price did not advance in good faith, or that 
there was any use to have that question submitted. We do not 
think that the evidence discloses a knowledge on their part of any 
facts or circumstances which make it proper to grant a new trial for 
the purpose of having that question submitted. 

The verdict being subject to the opinion of the court upon the 
questions of law arising upon the po soy and that being of a cha- 
racter to justify specific instructions to the jury upon allthe questions 
of fact except the one specially found; and the liberty being resumed 
to the court to order a non-suit, and that disposition being a just one, 
ee to the case presented to us, a judgment of non-suit must be 
entered. 








[December General Term—1853.] 
Before DUER, CAMPBELL and BOSWORTH, Justices. 


Joun WestFau. against Toe Hopson River Fire Insurance Company. 


A clause in the terms of insurance annexed to a policy against fire, declared that “ cam- 
phene, &c., when used in stores or warehouses as a light, subjects the goods therein to 
an additional charge of 10c. per $100, and premium for such use must be endorsed in 
writing upon the policy.” 

Held, That these words were not a conditional prohibition of the use of camphene, but 
merely exempted the insurers from any liability for a loss resulting from such use, un- 
less the additional charge had been paid, they created an exception, not a warranty. 

Held, Therefore, that as there was no evidence that the loss resulted from the use of cam- 
phene, and there being no other defence than a fraud of the supposed warranty, the 
plaintiff was entitled to judgment. 


On the 17th of January, 1852, the defendants issued a policy of in- 
surance to one Carston Hennings, of the city of New York, on 
his stock of groceries and liquors. The terms of insurance annexed to 
the policy, contained the following clause :—“ Camphene, spirit gas 
or burning fluid, when used in stores or warehouses, as a light, sub- 
jects the goods therein to an additional charge of ten cents per hundred 
dollars, and premium for such use must be endorsed in writing on the 

olicy. 
- On the 2ist April, 1852, ———- store was burnt, since which 
he assigned his policy to the plaintiil, who brought this suit. 
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The company defended the suit on the ground that Hennings used 
camphene as a light, without obtaining permission for such use. 

The case was tried before Mr. Justice Bosworth and a jury, on the 
27th day of April, 1853. 

The principle ground of defence was, that Hennings used camphene 
as a light, without obtaining permission for such use. On the trial it 
appeared by the plaintiff’s evidence that Hennings used camphene as 
a light during the whole time the policy was running, and that there 
we no endorsement of any premium or permission for such use on the 
policy. 

‘ i defendants moved for a non-suit on this ground, which was re- 
erred. 

The jury, under the direction of the Court, found a verdict for the 
plaintitf, subject to the opinion of the Court at General Term, upon 
the question raised by the defendants’ counsel for a non-suit. 

The cause now came on for argument. 

John O. Mott and George W Stevens, for the defendants, atgued 
the following points :— 

I. The terms and conditions of insurance annexed to the policy, 
being referred to in the body of the instrument, form part of it, and 
have the same force and effect as warranties as they would have had 
if contained in the body of the policy. Roberts v. The Chenango Mut. 
Ins. Co., 3 Hill, 501. Burritt v. The Saratoga Mut. Ins. Co., 5 Hill, 
188. Gates v. The Madison Co. Mut. Ins. Co., 2 Coms. 43. 

Il. The plaintiff was bound to give evidence of the performance by 
Hennings of the warranties and conditions precedent contained in the 
policy and terms and conditions annexed. A direct issue was made 

y the answer upon this — and if the plaintiff failed to prove the 
issue upon his part, he should have been non-suited. 2 Phillips on 
Ins. (3rd ed.) 660. Craig v. The U.S. Ins. Co., Peters C. C. R., 410. 

Ill. The terms of insurance relative to the use of camphene, spirit 

_gas and burning fluid amounted to a warranty of a promissory charac- 
ter upon the part of the assured; but although a warranty be promis- 
sory, the party insured is bound to a strict performance. Lothian v. 
Henderson, 3 B. & P. 515. Egan v. The Mut. Ins. Co. of Albany, 5 
Denio, 326. Ellis on Insurance, 28. 1 Phillips on Insurance, (8rd 
ed.) 416, 469. 

V. Hennings, the insured, violated the express condition of the po- 
licy by the use of camphene as a means of light without the payment 
of additional premium, or the endorsement of permission for such use 
on the policy. The policy was, therefore, absolutely void. Mead v. 
The North Western Ins. Co. In Court of Appeals, Dec., 1852. 2 
Denio, p. 45. 

Charles H. Smith and H. 8. Dodge, contra. 

I. The objection to the examination of Hennings was properly over- 
ruled, and the exception presents no question for revision. 

1. If a notice had been necessary, the one proven wassuflicient, and 
no defect in it was pointed out. 

2. But no notice was requisite, the action being against a party to 
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the contract, even assuming that the proviso extends to a contract with 
a corporation. Code § 399, 4 Excheq. R. 

II. No point was presented to the Court, or is raised by the first 

ound of non-suit, and it is entirely unfounded. 

III. The only question in the case is that presented by the second 
objection to the recovery, and the motion on this ground was properly 
overruled, because the question did not arise. 

1. The proof did not show that the article burnt in the lamp was 
“camphene, spirit gas, or burning fluid,” so as to authorize the Court 
to take that question from the jury. 

2. Nor did it appear that the material was used as a light at the 
time of the fire. 

IV. There is no provision in the policy which furnishes a founda- 
tion for the defence set up in the answer. That is based upon the 
mistaken supposition that the stipulations in the policy provides for 
the case. 

1. The provisions do not apply to insurances of goods, but only of 
buildings, the words “ the above mentioned premises or any part there- 
of,” mean the “inswred premises,” which is the legal and natural 
meaning. The case of goods insured is provided for in the condi- 
tions. 

All the reported cases on these provisions arose on policies upon the 
building. Vide Langdon v. Equitable Ins. Co., 1 Hall, 226. 8. C., 
6 Wend., 623. O'Neil v. Buffalo Ins. Co., 3 Comst., 122. Gates v. 
Madison Ins. Co., 1 Selden, 469. 

2. If they do apply, the storing or 7 of oe pe &c., is not 
prohibited. Camphene, = gas or “burning fluid,” are neither of 
them in the list of hazardous or extra-hazardous goods, nor in the 
memorandum of special rates. Spirituous liquors are; but this policy 
permits them. 

8. The provision as to “camphene, &c.,” merely adds addi- 
tional premium when these articles are used as'a light in stores and 
warehouses. But no part of the policy requires previous permission 
to use “ camphene, &c.” Nor was it ever agreed that an unauthorized 
use should avoid the policy, or suspend its operation during the use 
of the light. 

4. There is no penalty attached to the failure to procure the assent 
of the company to such use. 

The only consequence would be that the assured would be liable for 
the additional premium, if unpaid, unless it were proven that such 
use changed or increased the risk under the first condition. 

5. No such proof was offered in this case, nor was it shown that the 
additional premium had not been included in that paid, nor that the 
light was used at the time of the pire 

Judgment should be ordered for the plaintiff upon the verdict. 


By the Court.— Dune, J.:—In our opinion, there is in this 
case only a single question which is necessary to be considered. The 
laintiff, in our judgment, is clearly entitled to retain the verdict, un- 
ess the clause in the conditions annexed to the policy relative to the 
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use of camphene, must be construed as a warranty. If such must be 

its construction, there was sufficient evidence of its breach to render it 

necessary that the question should have been submitted to the jury ; 

and as it was not thus submitted, there must be a new trial. If there 

Dw no such warranty, the plaintiff must have judgment upon the ver- 
ict. 

The question whether a particular provision in a policy shall, or 
shall not, be construed as a warranty, and the effect of the construc- 
tion when adopted, are exactly the same, whether the insurance be 
against fire upon land, or against marine risks—and we deem it need- 
less to cite authorities to prove that such is the settled law. In neither 
case is the policy usually signed by the assured; yet, in both, a provi- 
sion that a particular state offacts shall or shall not exist, or a particu- 
lar act shall or shall not be performed, is construed as a positive stipu- 
lation by the assured that the provision shall be complied with. It 
therefore constitutes a warranty, the breach of which, although wholly 
unconnected with the loss that is claimed, by avoiding the contract, 
discharges the insurer. 

Nor in the case of an insurance against fire, is it of any consequence 
whether the provision relied on as a warranty, be found in the policy 
itself, or in the terms and conditions which are annexed; since, by an 
express clause in the policy, the rights and obligations of the parties 
as much depend upon these terms and conditions as upon the special 
provisions in the body of the instrument. They are, therefore, an inte- 
gral and essential part of the contract. 

The provision we are now required to construe, and which is found 
in the terms annexed to the policy, is in these words: 


“Camphene, spirit-gas, or burning-fluid, when used in stores or 
warehouses as a light, subjects the goods therein to an additional 
charge of 10c. per’$100, and premium for such use must be endorsed, 
in writing, upon the policy.” 


Tn considering this case, our first impression undoubtedly was, that 
this clause amounted to a conditional prohibition of the use of cam- 
phene as a light, and must, therefore, be construed as a warranty by 
the assured against such use, unless the prescribed conditions should 
be complied with; but upon further reflection, we became satisfied 
that such is not the necessary construction of the words of the clause, 
and that they may be very fairly and reasonably understood in a very 
different sense. The words, we are now satisfied, are ambiguous; 
they may mean that if camphene shall be used, the Company shall not 
be liable for a loss resulting from its use, unless the additional premium 
shall be paid, and its payment be endorsed ; or, that unless these con- 
ditions are complied with, camphene shall not be used at all. Upon 
the first construction, the only effect of the clause is to except a par 
ticular risk, the use of camphene as a light from the general risks of 
the policy. Upon the second, the effect is to create a prc sof If 
we adopt the first, as there was no evidence that the loss resulted from 
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the use of camphene, the verdict must stand. If the second, as there 
was no evidence that by the use of camphene the warranty was bro- 
ken, there must be a new trial. 

The inquiry, therefore, now is, which is the construction which as 
probably most consonant with the intention of the parties, judging of 
the intent by the settled rules of interpretation, it is the duty of the 
Court to adopt. 

No rule, in the interpretation of a policy, is more fully established, 
or more imperative and controlling, than that which declares that, in 
all cases, it must be liberally construed in favor of the assured, so as 
not to defeat without a plain necessity, his claim to the indemnity, 
which, in making the insurance, it was his object to secure. When 
the words are without violence susceptile of two interpretations, that 
which will sustain his claim and cover the loss, must in preference 
be adopted. Pelly v. Royal Ex. Assur. Co., 1 Burr, 341, 341, 348 ; 
Blackett v. Royal Hx. Assur. Co., 2 Cromp. & Jar., 244; Yeaton v. 
Fry, 5 Cranch., 355; Palmer v. Warden, 1 Story, 360.) Nor is 
this an arbitrary rule of construction. On the contrary, it follows 
from the very nature of an insurance, as a contract of indemnity, and 
has been adopted and confirmed from the conviction that the con- 
struction to which it leads is probably that which the real intention of 
the parties requires shall be followed. (Dorr v. Whithen, 1 Hall 
Sup. Ot. R.,174.; Opinion of Jones, Ch. J.) 


It is evident, it seem to us, that this general rule, applies with a pe- 
culiar force, when the Court is required to say, that the words of a 
disputed clause must be construed as a warranty. 

6 construction that our own, as well as the English Courts, have 
unfortunately given to a warranty is exceedingly strict, but it is too 
well establis a to be now changed by any exercise of judicial discre- 
tion. It is not enough, that a pene construed as a warranty in its 
spirit and substance is fulfilled; its terms must be literally complied 
with. Its breach is not excused by showing that it was the result, not 
of choice but of accident or necessity ; that it worked no prejudice to 
the insurer, and not only had no influence on the logs that is claimed, 
but had no tendency to increase or even vary the risks that were 
meant to be assumed. If a breach, however slight, and confessedly 
immaterial is proved, the entire contract is at an end, the assured loses 
his indemnity, and the insurer retains his premium, and rejoices in 
his discharge. When the provision that is claimed to be a warranty 
is at all ambiguous, it seems to us it is a reasonable presump- 
tion that the assured never meant to bind himself by a stipula- 
tion thus rigidly construed, and we cannot but think that this pre- 
sumption, unless the words used are such as plainly, if not necessaril 
to exclude, it ought to prevail. Certainly, it cannot be said that this 
presumption is plainly excluded by the words of the clause that is now 
under consideration. On the contrary, the words, “ Camphene, &c.,” 
“when used, &c.,” imply the possibility of its future use, and those 
which follow, may well be construed as a mere declaration of the con 
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cogneaens of such use, not as a conditional prohibition; as meanin 
only that unless the premium shall be paid, the particular risk wi 
not be assumed.. They may well be construed, therefore, as an ex- 
ception of a loss resulting from the risk, instead of a warranty that 
the faet creating the risk shall not exist. 

The terms of the clause which immediately precedes that we are 
considering, strengthened our belief that the construction we have 
stated is segnnaile in itself, and probably expresses the true intention 
of the parties. 

The terms of this clause are, that “ Saltpetre, sunpowder and cotton 
“are expressly prohibited from being dapedtiod, stored, &c., in any 
“building, &c., containing any goods or merchandise insured by this 
“ noliey, unless by special consent in writing.” And it is difficult to 
account for the immediate and marked change of phraseology in the 
next clause, upon any other supposition than that of a change of in- 
tention. Ifthe use of camphene was meant to be prohibited in the 
same sense as the storage of gunpowder, we can discover no reason 
why the prohibition was not express, in the one case, as well as in the 
other. Had the intent been the same, it seems to us that such would 
have been the language, whereas if the intent in the second clause was 
to create an exception and not a warranty, the alteration in the mode 
of expression was proper and necessary. 

In the recent case in the Court of Appeals, to which we were re- 
ferred on the argument in which the clause relative to the use of cam- 

hene was held to be a warranty, we have ascertained that the words 
in the last member of the clause were materially different. They were, 
that “permission” for such use (2. ¢. of camphene) must be endorsed 
upon the poliey—and necessarily implied that without a permission 
so evidenced, the use was forbidden. The words “ premium for such 
use, &¢.,” carry with them no such implication ; but as we have already 
shown, taken in connection with those that precede them, are satis- 
fied by holding them to mean, that unless the required premium 
p weg be paid and endorsed, the risk would not be assumed. We 
therefore think that we are bound to say that they created an excep- 
tion, and not a warranty, and that the plaintiff is entitled to our judg- 
ment. 

Judgment for plaintiff, with costs. 








{ 
I; 
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[Special Term, February, 1854.] 
Before Mr. Justice HOFFMAN. ° 


Francis Russext and Witt1am H. Bram against Watter E. 
Harpine. 


DEMURRER TO ANSWER—INSOLVENT’S DISCHARGE. 


The validity of an insolvent’s discharge as between citizens of the same State, under a 
statute made prior to the contract, rests, not upon any theory of the law being deemed 
a a of - agreement, but upon a power of sovereignty, which the State exercises for 
public good. 

An ae law can affect only citizens who owe allegiance to the particular State which 
enacted it. . 
The courts of one State are not required to give an insolvent law of another State, any 

territorial jurisdiction, (operation.) 

In the case of a Maryland discharge, where the contract was made and to be performed in 
that State, but the creditor resided in another State, held that the discharge is no defenee 
to an action brought against the debtor in this State. 

The provision ina Maryland discharge, making any property afterwards acquired by the 
ee rag “by gift, descent, or, in his own right, by bequest, devise or in the regular cause 
of distribution,” liable for his debts, is not such a leaving of the obligation in force as to 
make the discharge one which affects the remedy only. 


DEMURRER TO ANSWER.—The complaint was upon two promissory 
notes, at three and four months, bearing date on the 10th of January, 
1846, at Baltimore, in the State of Maryland, for $500 each; and duly 
made and delivered by the defendant, a resident of that State, to the 
plaintiffs, who were residents of Philadelphia, in the State of Pennsyl- 
vania. The answer set up a discharge duly granted to the defendant, 
on the 7th of January, 1847, under the Insolvent Laws of Maryland, 
whereby it was adjudged, granted and ordered that the defendant be, 
and he thereby became and was fully and specially discharged from all 
debts, covenants, contracts, promises and agreements, due from or 
owing, or contracted by him before the 15th of September, 1846, (the 
date of his application for the discharge,) provided that any property 
which should thereafter be acquired by him by gift, descent, or, in his 
own right, by bequest, devise, or in any cause of distribution, should 
be liable to the payment of the said debts. And the answer concluded 
with the allegation that, since the 15th of September, 1846, the de- 
fendant had not acquired any property in any or either of the ways 
above mentioned. e Insolvent pe under which the discharge 
was granted, were admitted to be in force at the time the notes were 
given. 


Charles A. Rapallo, for the plaintiffs, rested his argument on the 
following points: 


I.—The discharge having been granted under the Insolvent Laws of 
the State of a ae is in operation in the State of New York, as 
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against a debt due to any person other than a citizen of Maryland. It 
cannot have any extra territorial operation.—{ Ogden v. Saunders, 12 
Wheat., 213; Boyle v. Zacharie, 6 Peters, 348 ; 3 Story’s Com. on the 
Const., 256; Van Hook v. Whitlock, 7 Paige, 373; same case, 26 
Wend., 43; Donnelly v. Corbett, N. Y. Court of Appeals, Dec., 1852; 
opinion of Justice Gardiner in M.S.) 

II.—It appears from the answer, that the plaintiffs were at the time 
the debt was contracted, and still are residents of Pennsylvania; and 
= the discharge was granted under the Insolvent Laws of Mary- 
and. 

IlI.—The discharge is therefore void as against the plaintiffs, and 
the demurrer should be sustained. 

John A. Bryan, contra for defendant. 

I. The Insolvent Laws of Maryland, under which the discharge was 
granted, were valid under the Constitution of the United States as to 

ospective contracts, and, therefore, any adjudication under those 
aws—or under any other valid laws of that State—if good there, 
would be good in x ew York. (Cons. U. S., Art. IV, § 1; Act of 
May 26, 1790, Vol. 1; U.S. Statutes at large, p. 122.) 

IL. The Legislature of Maryland having made no exception as to 
the general application of the Act to contracts within its jurisdiction 
and authority, the Courts of Justice can make none—as this would be 
legislating. (Bank of the State of Alabama v. Dalton, 9 How. U. 8. 
Rep., 529; Mclver v. Regan, 2 Wheat., 29.) 

i The contracts being made and intended to be performed in 
Maryland, and the said insolvent laws being in force at the time of 
the contract, and being valid laws there, those laws may be said to 
form part of the contract; and it matters not where the creditor re- 
sides. (Mather v. Bush, 16 Johns. R., 233; Bendernagle v. Cocks, 
19 Wend., 150; Hicks v. Brown, 12 Johns. Rep. 142; Hicks v. 
Hotchkiss, 7 Johns. Ch. R., 297; Clark v. Fitch, 2 Wend., 457; 
Blanchard v. Russell, 13 Mass. Rep. 1, 2 Kent’s Comm., 458 ; Brown- 
son v. Kensie, 1 How. N.S. Rep., 311.) And there is no important 
adjudication in this State holding the contrary. 

Ty. In this action the plaintiffs can have a judgment for their debt, 
subject, only, to a limitation as to the remedy and the remedy can 
be modified or limited as the wisdom of the Legislature may direct. 
Bank of the State of Alabama v. Dalton, 9 How. N. 8. Rep., 522; 
Shipley v. Henderson, 14 Johns. Rep, 178 ; Newton v. Tibbets, 2 Eng. 
R., 150; Brownson v. Newberry, 2 Doug. (Mich.) Rep., 38; Rockw 
v. Hubbell, id., 197; Tarpleg v. Hamer, 9 Smede & Marsh R., 310; 
Bruce v. Skhuyler, 4 Gilm. R., 221 ; McHlmoyle v. Cohen, 13 Peters, 
312. 

Y The authorities cited by the plaintiffs’ counsel are inapplicable 
to this discharge. In Van Hook v. Whitlock, (7 Paige, 373, and 26 
Wend., 44,) the contract was made before the law under which this 
was granted ; and the court, (p. 53,) when referring to the celebrated 
case of Ogden v. Saunders, (12 Wheat., 213,) only incidentally con. 
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sidered the question of evidence. The case last referred to, is, in fact, 
the only reported case against which we have to contend. Mr. Jus- 
tice Story gives it as his leading authority in his commentaries. (3 
Story’s Com. on the Cons., 256.) And the learned counsel here, 
who is also one of the counsel for the creditor in the unreported case 
of Donnelly v. Corbett ; must stand, solely, on the authority of Ogden 
v. Saunders. Now, a decision strictly considered, is an authority to the 
extent only of the facts which warrant it. (Ch. Kent, Hicks v. Hotch- 
kiss, 7 Johns. Ch. R., 305, 318; 1 Kent’s Com., 478.) In Ogden v. 
Saunders, the discharge was granted in New York, and was an entire 
and final extinguishment, both of the obligation and the remedy. In 
our case, the Maryland discharge relieves the obligation in force, so 
far as certain a acquired property is concerned. The distinction 
is obvious. e case of Boyle v. Zacharie, (6 Peters, 635,) it is true, 
related to a Maryland discharge; but the court in that case only de- 
nied its — as against a contract which was made and to be 
performed in Louisiana. In Donnelly v. Corbett, the contract was 
made in New York, to be performed in Charleston, S.C. The dis- 
charge was under the laws of South Carolina; and was absolute in the 
total extinguishment both of the obligation and the remedy. It is de- 
cided on the a of Ogden v. Saunders, which case was deter- 
mined after long delay, under much perplexity and doubt, and with 
great hesitation. It is against the whole current of authorities in this 
and other States; and, if acknowledged to be final and conclusive, on 
this question, by our court, it is necessarily so acknowledged by com- 

on. Therefore, the distinctions we have hinted at should be re- 
cognized, if they exist; and, so far as possible, should be favorably 
considered. 


Horrman, J.—(After referring to the facts of the case.) The case 
of Donnelly vs. Corbett, which has been cited, (Court of Appeals, 
Dec. 1852, see Selden’s Notes of cases, p. 31,) decides the present 
case, unless the two distinctions pointed out by counsel are sufficient 
to raise an exception. The contract there was made in New York, 
although the place of performance was Charleston. Here the place 
of contract and place of performance were the same, viz., Baltimore. 
But this does not form a sufficient ground of distinction. It is dis- 
tinctly assumed by Justice Gardiner, in delivering the opinion of the 
Court, that the validity of an insolvent discharge as between citizens 
of the same State, under a statute made prior to the contract, 
did not rest upon the ground of the act being part of the contract but upon 
a power of sovereignty, which the State exercises for public good. 
Therefore, such a law ean only affect the citizens who owe the par- 
ticular State an allegiance. Nothing requires the courts of other 
States to give the law an extra-territorial operation, to affect citizens 
of other States. This, then, I apprehend, makes the governing ques- 
tion to be, whether the contract was between citizens of the same or 
of different States. 

.. In the latter case, the circumstance that the place of performance 
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= place of contract are the same, cannot vary the application of the 
rule. 

The next distinction suggested, is, that the discharge in this case is 
of such a nature as to affect only a remedy ; that it leaves the obli 
tion in force, so far as to entitle the creditor to have satisfaction out 
of any future acquisition by reason of gifts, devises, bequests, or as 
distributee. 

There is one answer to Mis proposition which dispenses with the 
necessity of considering any other. The discharge is, in its terms, an 
absolute extinction of the debt and obligation ; and the clause, respect- 
ing its operation, is confined to acquisitions of property from others 
by bequest, &c., so that all future property, gained by the party’s 
own efforts, would be exempt from liability. So, again, the discharge 
frees the person from arrest as a necessary consequence. 

I will not say but that upon a suit brought in Maryland, this 
remedy might be taken away,—a question I do not attempt to enter 
upon. But if the contract is preserved inviolate, as between the 
debtor and a creditor in another State, then the remedies given in the 
State where he sues, must be open to him. The case of Wétt vs. Fol- 
lett, 4 Wend. 501, is pertinent to this point. 

The demurrer to the answer must, therefore, be allowed, and judg- 
ment entered for plaintiffs, with costs to be adjusted, but without 
og ve ~ trial of the demurrer. The amount due to be assessed by 
the Clerk. 








N. D. Supreme Court. 


Before Mr. Justice ROOSEVELT. 
Dantzt 8. Betxtows against Asa Partriper and Toomas Fessenpen. 


Where in an assignment for the benefit of creditors the trust was, among other thi 
“as soon as reasonably practicable, with due regard to the rightful interest of all parties 
concerned, to convert into money by sales, either public or private, or by collection, as 
the case may require, or as may, in the judgment of the Assignee, his successors and 
representatives, be for the best advantage, all the real and personal property,” &c., and 
to apply the proceeds, c., as directed in the assignment. 

Held, that such assignment was valid and not made with the intent either to delay or to 
defraud the creditors of the assignor, or to secure a benefit to himself at their expense, 


The facts sufficiently appear in the adjudication. 


Roosevett, J.—This is a case arising on an assignment creating 
preferences for the benefit of créditors—a species of instrument which, 
although tolerated, is not favored by the law. Still, if confined to the 
sole purpose of giving a preference of one creditor over another, these 
instruments are valid, or at least they are not on that ground void. 
They frequently, however, embrace other objects, and, among them, 
sometimes, unlawful advantages to the debtor. 
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The statute, accordingly, which treats “of fraudulent conveyances 
and contracts relative to goods, chattels, and things in action,” (2 R.S., 
135,) declares that assignments made in trust for the use of the per- 
son making the same shall be void as against the creditors of such 
person. Now, the assignment which the plaintiff in this action seeks 
to set aside not only creates preferences, but professes on its face to 
be made in trust, among other things, “@ soon as reasonably practi- 
cable, with due regard to the rightful interest of all the parties con- 
cerned to convert into money by sales, either public or private, or by 
collection, as the case may require, or as may, in the judgment of the 
said Thomas Fessenden, (the assignee,) his successors and representa- 
tives, be for the best advantage, all the said real and personal proper- 
re &c., and to apply the proceeds, &c., as directed in the assignment. 

nd the question is, Are there in these provisions—for they alone 
occasion the difficulty—any trusts which, without doing violence both 
to the language and intent of the Legislature, can be called trusts 
created for the use or benefit of the assignor? 

The assignee, it is said, by the terms of the trust may, if he see fit, 
sell on credit, and thus, in order to obtain an enhanced price, postpone 
the prompt payment of the debts, securing thereby to the debtor the 
chance of a surplus, at the expense of injurious delay, illegally im- 

osed upon the creditor, and to that extent converting the transaction 
into an assignment, as the statute expresses it, made in trust for the 
use of the person making the same. 

On a careful review of the provision, I can discover no such object 
or purpose in it. Instead of directing a vexatious, dilatory nursing of 
the assets, it requires them to be converted into money with all rea- 
sonable (which of course comprehends lawful) dispatch. True, the 
assignee is to have regard to the interests of all the parties. But it is 
to their “rightful” which of course again can only be their lawful 
interests. If, therefore, a power to sell on credit be not lawful, and 
consequently not rightful no such power is given. And should the 
assignee, under the terms reasonable and rightful, assume to sell on 
credit, the Court exercising its Chancery jurisdiction at the instance 
of an injured creditor, if there were any such, would recall him to 
his duty, and at the same time admonish him that no power can be 
rightful or reasonable which is unlawful. Something I admit, by the 
terms of the instrument, is confided to the assignee’s judgment. As 
to things in action, for instance such as notes and accounts, he may 
sell them or he may collect them, whichever may in his judgment 
seem to be most advantageous. But even here he is restricted toa 
due regard to the “ rightful interests” of the creditors of the assignor. 
Suppose, on attempting to sell a note for cash, he should find no bid- 
ders, must he not in that case, of necessity, convert it into cash, if at 
all, by collection? Would not the lawful as well as the rightful inter- 
ests of the parties require that he should do so? 

Besides, it is a fundamental rule, in the interpretation of all instru- 
ments, that where they are susceptible of two meanings, (if such be 
this case,) one lawful and the other not, the former is to be taken and 
the latter rejected. The law never gives to an instrument, by impli- 
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cation, an unlawful meaning merely to avoid it—and especially it 
never raises by implication an unlawful trust. (Zucker vs. Tucker, 
1 Selden, 408.) en an assignment, therefore, provides that the 
assignee shall realize as soon as reasonably practicable, the law will 
not presume that the intention was that he should procrastinate as 
long as unreasonably possible; and so also when it provides for the 
rightful interests of all parties, the law will not presume that the 
intention was to provide for the wrongful interests of the one party, at 
the expense of the rightful interests of the other. 

Again, it is said that the assignment in controversy was made “ with 
intent to delay, hinder or defraud creditors,” contrary to another 
(although in principle the same) provision of the Revised Statutes. 

As a question of fact—and so the law (§ 4) expressly declares it 
shall be deemed, and not of law—I see no evidence in the case of 
such anintent. None indeed is pretended beyond the provisions of the 
instrument itself. But those, it is said, conclusively show an intent on 
the part of the debtor to delay and hinder his creditors. They do not 
so strike my mind. And it must be remembered that where delay 
and hindrance are not the purpose, but merely incidental consequence 
of the exercise of a lawful right to give preferences, they are not 
within the meaning at the statute. Every man, it is true, is presumed 
to contemplate the natural and necessary consequence of his acts. 
Those consequences, however, which, be they ever so obvious and 
inevitable, are not the purpose and intent of the act, have nothing to 
do with determining its validity. A common mortgage, for instance, 
may very much embarrass a subsequent judgment creditor; and yet, 
if given bona fide to secure a real loan, its validity cannot be im- 
peached. So, if an insolvent debtor, owing A and B each five hun- 
dred dollars, and having a horse worth five hundred dollars and no 
more, should sell him to A instead of B, taking the debt in payment, 
B, it is obvious in that case, would be not only bisa but defeated ; 
and yet that consequence however forseen and however unfortunate, 
not Caine the intent of the sale, would not affect its validity. To 
render an assignment or transfer void under either branch of the 
statute, it must have been made in trust for the use, that is, with the intent 
to promote the interest or benefit of the assignor, or, which is usually 
much the same thing, to delay, hinder or defraud his creditors. 
Benefit, in some form, to the debtor, at the expense, in some form, of 
the creditor, is an essential element. No judge, in my view, is war- 
ranted in declaring an instrument void, under color merely of these 
statutory provisions, when in truth his only objection, if frankly 
avowed, is his hostllity, in every form, to preferential assignments. 
That hostility however wise and however natural to an equitable 
mind, has, or should have no place on the bench. Its proper arena 
is the Senate Chamber. An effort in that quarterto repeal the law is 
legitimate, and may even be commendable; but, on the bench, 
attempts to nullify distasteful laws, however flattering to the natural 
love of power, can hardly be reconciled with a constitutional system 
of government. Burdick vs. Post, 12 Barb., 168; Leavitt vs. Vich- 
olson, 2 Selden, not yet published. I except, of course, from this 
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remark, laws which are distasteful to the judiciary, because their pas- 
sage—a very rare occurrence—has been procured by deception prac- 
tised upon the Legislature. Such laws, it is not only the right, but 
in deference to the legislative department itself, the duty of 
the bench to ee: But where a rule of law has been clearly 
and fairly established by statute, or, as clearly and fairly es- 
tablished by a long, uniform course of judicial decisions, 
acquiesced in by the Legislature, it is not competent to the 
Bench to disregard it, or, which is worse, to fritter it away by false 
logic and technicalsubtleties. Preferential assignments, perhaps, are an 
evil; but judicial examples of legal circumvention, are a greater evil. 
I am not certain that it is competent to the Court even to say that 
these assignments are an evil. ey have been the law of this State 
for more than fifty years—declared from the Bench, recognized not 
tacitly, but on one or more occasions expressly by the Legislature, 
and acted on universally in every department of business, and by 
every class in the community. Under such circumstances, a judge, 
although individually opposed to the principle has no right officially 
to undermine it. His province is to execute, not to repeal the law. 

The only question then is, as already observed, was the assignment 
by Partridge to Fessenden made with the intent either to delay or to 
defraud the creditors of Partridge, or to secure a benefit to himself at 
their expense? No such intent is proved, and none, in my judgment, 
appears on the face of the instrument, or can be inferred from the 
provisions. 

The complaint must therefore be dismissed. 








City Court Brooklyn. 
Before Mr. Justice GREENWOOD. 


Ketsry and Kersey against Brapsvry. 


A judgment by an endorsee against maker and endorser, which is paid by the latter 
who takes back the note, does not merge the right of action of the endorser against the 
maker upon it; nor is the judgment res judicata between the two latter. 

C made a note payable to R or order, R endorsed it to E and H, who obtained a judgment 
upon it against maker and endorser. The latter paid the judgment, took back the note 
and transferred it to the defendant, who set it up against a demand of the maker upon 
which the plaintiffs sued as his assignees. Held, that it was a good set off 

The case of Prest v. Van Arsdale, 6 Halst. 194, reviewed but not adopted. 


The facts and circumstances appear in the opinion. 


GreEnwoop, J.:—Cox made a note, payable to Rouse or order. 
He endorsed it to Elliott and Holden. The endorsees obtained a 
judgment upon it against the maker and endorser. The latter paid 
the judgment, received back the note, and transferred it to the de- 
fendant, who sets it up against a demand, upon which the plaintiffs 
sue as assignees of the maker. 
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It is contended by the plaintiffs’ counsel that the note was merged 
in the judgment, so that it was no longer the subject of an action, or 
capable of being transferred by the endorser. 

1ere can be no doubt that if the endorser had paid the note 
before jugdment, although after maturity, he cul have reco- 
vered upon it against the maker, or put it again in circulation—1 
Cowen, 387, Havens v. Huntingdon; Leavitt v. Putnam, 3 Comst. 
R. 494. Payment would not have entinguished the note. 

So, after judgment against maker and endorser, the latter may pur- 
chase and take an assignment of the judgment as against the maker, 
and enforce it against him. Corey v. White, 3 Barb. S. C. R. 12. 
But here the endorser did not take, and perhaps could not have ob- 
tained an assignment of the judgment, and the question is, what is 
the effect of the judgment upon the rights of the endorser, or of a 
new endorsee as to the remedies upon the note itself? 

In Corey v. White, ub. sup., the court say: “A judgment extin- 
uishes merely the liabilities of the defendant to the plaintiff, and 
eaves unaffected the liability of the prior parties to the defendant.” 

A judgment against the endorser alone would not, therefore, affect the 
liability of the maker to him. 

All that the endorser would have to do would be to pay the judg- 
ment, and then by ae: himself of the note he would become 
again invested with all the rights against the maker which he before 
had. It would be the same in effect as if the endorser had paid the 
note before judgment; for the court observe in the same case, “ A 
judgment has no greater effect in extinguishing a demand than pay- 
ment. 

It is settled by the case to which I have last referred, that a reco- 
very in a joint action under the statute against the several parties to 
a promissory note, has no effect on the contract which exists between 
them as amongst themselves, although the plaintiff in the action could 
not afterwards sue either of them. 

Then suppose the maker in this case had been sued separately to 
judgment, and the endorser had paid the judgment and received back 
the note, how could the rights of the endorser against the maker have 
been prejudiced? The judgment would have been extinguished by 
the payment, but not the endorser’s demand against the maker. The 
endorsee’s right of action on the note would have been merged and 
gone, but not the endorser’s, for that of the latter is not derived from 
the endorsee’s, but arises from his relation to the maker upon the note. 
There is a wide difference between the merger of a demand of a par- 
ticular party, and a merger of the note itself, upon which demands of 
other parties depend. 

The maker cannot be prejudiced by holding this doctrine. He has 
never paid the note, nor is there any judgment remaining against 
him, for that has been extinguished by the payment by the Sadenene. 

That the effect of a joint judgment is the same as if separate suits 
had been brought, is settled’ by the case of Corey & White. 

The precise question here raised has not, that I am aware, been 
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determined in this State, but I am referred to the case of Prest v. Van 
Arsdale, 6 Halst., 194, as an authority in favor of the plaintiffs, 
That case arose from an appeal from a judgment in a Justice’s Court 
which had been affirmed in the Common Pleas. The opinion of the 
court is brief, and the decision is put on the ground that by the judg- 
ment against the maker the note had passed am rem judicatam. The 
case of Bean v. Smith, 2 Mason, 268, is referred to by the court as 
sanctioning the doctrine. I have examined that case and find that it 
was a judgment creditor’s bill to set aside fraudulent conveyances, 
One of the minor questions raised was as to the jurisdiction of the 
court, and Judge Story in the very able opinion which he delivered 
in the case, says upon the point, what is obviously correct, (although 
it was not necessary to the decision of the case,) that the cause of 
action having passed into rem judicatam, the defendant could not go 
behind the judgment to inquire how the case would have stood as to 
jurisdiction upon the cause of action itself. In other words, that this 
matter was res judicata between the parties. 

With perfect respect for the court which decided the case in New 
Jersey, I confess that I am unable to see the analogy between the two 
cases; nor do I perceive how a judgment between endorsee and maker 
is res judicata between endorser and maker. There is no privity be- 
tween endorser and endorsee so far as the endorser’s right of action 
against the maker is concerned, for that right of action grows out of 
the relation between the two latter created by the note. ere is no 
endorsement back to the endorser. Nor has the endorser any agency 
in obtaining the judgment against the maker. How then does the 
doctrine of res judicata apply? 

In the present case the note was passed to the endorsees (who ob- 
tained the judgment) for value, upon the responsibility of the endorser, 
as well as of that of the maker, and the endorser was morally and 
legally bound to them as much as the maker was. The endorser paid 
the judgment, and received back the note, and this, I think, placed 
him upon the same footing, as — the maker, upon which he was 
before he passed the note away. Perhaps, as before intimated, if he 
had desired an assignment of the judgment, he could not have ob- 
tained it. The note was not an accommodation note as between 
maker and endorser, and there may be a question whether an action 
could be maintained by the latter for money paid to the use of the 
former. The note is now in the hands of a holder who took it for 
value from the endorser, having no knowledge that a judgment was 
once obtained upon it. The maker has no valid defence to it, other 
than the purely technical one to which I have referred, and that, I 
think, cannot prevail. 

Equity, as applicable under the code and commercial policy, favor 
also, I think, the doctrine contended for by the defendant. 

With these views, I must adhere to the ruling at the trial, and if I 
should err, leave my error to be corrected by the Supreme Court. 

New trial denied. 


Bharat nore 








